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Abstract: One so-called paradox of blackmail concerns the fact that 
"two legal whites together make a black." That is, it is licit to threaten 
to reveal a person's secret, and it is separately lawful to ask him for 
money; but when both are undertaken at once, together, this act is 
called blackmail and is prohibited A second so-called paradox is 
that if the blackmailer initiates the act, this is seen by jurists as 
blackmail and illicit, while if the blackmailee (the person blackmailed) 
originates the contract, this is commonly interpreted as bribery and 
is not illicit 

But these are paradoxes only for legal theorists innocent of libertarian 
theory. The authors use that perspective to reject the claim that 
blackmail should be unlawful. I f  this act were legalized, then both 
paradoxes would disappear, precisely their contention 

I.  Introduction 

z eno, the ancient Greek philosopher, was the author of a number of famous 
paradoxes. including this one: how can the rabbit ever catch the turtle? The 

turtle has a head start but the rabbit is faster. Zeno reasoned that since the hare 
would hop to the place the tortoise had last occupied, he would never draw even, 
for in that time the latter could move (very slightly) forward. So the slower 
animal would still be ahead of the faster one. The process could be repeated 
again and again, in ever smaller and quicker steps. But each subsequent step 
takes some amount of time, and there are an ~nfinite number of such steps. It 
would therefore seem to take an infinitely long time to complete the infin~te 
number of steps needed to catch up to the turtle. 

If we accept the premises of the argument. there is no way in which the bunny 
could ever catch up to his racing competitor. And yet we also believe. from com- 
mon experience, that the rabbit could overtake the turtle; hence the paradox.' 
The solution to the paradox, of course, is to call into question the basic premise 
of the argument, which amounts to the assumption that an Infinite number of 
steps, no matter how small in duration, cannot be accomplished in a finite amount 
of time. As any student of calculus knows. however, an infinite series can have 
a finlte sum (Edwards and Penney 1982. chap. 12). Each smaller gap between 
tortolse and hare also requlres a smaller time, and the sum of this infinite series 
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of ever-smaller time intervals is afinite time interval, at the end of which the 
hare reaches, and passes, the tortoise. Once it is realized that Zeno's argument 
rests on a false assumption, the paradox of how the faster animal can catch the 
slower disappears. 

According to some scholars, the crime of blackmail provides a famous para- 
dox in the legal field.2 It is licit to gossip about someone else's secret (e.g., 
marital mfidelity), and it is legal to threaten to publicly reveal such information. 
It is also permissible to ask that person for money. But the combination of the 
two acts, each of which, on its own, is legal, is illegal. That is, there is a prohibi- 
tion against threatening to reveal this secret unless you are paid. This is called 
blackmail, and is widely considered criminal behavior, and thus is uniformly 
outlawed todayW3 Yet it seems paradoxical to outlaw an action the component 
parts of which (threatening to reveal information; asking for money) are sepa- 
rately legal. As Lindgren (1993b, p. 1975) summarizes the paradox, "Why do 
two rights make a wrong?" 

A second paradox regarding blackmail has also been identified by some theo- 
rists. If the unfaithful spouse approaches the gossip and offers to pay him not to 
disclose the infidelity, that would be considered legal. As DeLong (1993, p. 1664) 
explains, "it is not unlawful for one who knows another's secret to accept an 
offer of payment made by an unthreatened victim in return for a potential 
blackmailer's promise not to disclose the secret." It is considered paradoxical 
that the sale of secrecy is legal if it takes the form of a bribe, yet is illegal where 
the sale of secrecy takes the form of blackmail. Why should the legality of a sale 
of secrecy (secrecy agreement) depend entirely upon who initiates the transac- 
tion? Why is bribery legal but blackmail not? 

The second paradox arises, then, because both the bribe taker and the black- 
mailer are paid money for their silence. Both the bribe giver and the blackmailee4 
are thus presumably ill treated. Yet one type of secrecy agreement (blackmailer- 
initiated) is proscribed by law, and the other (bribe giver-, i.e., blackmailee-, 
initiated) is not. As a real-world example, consider the fate of Autumn Jackson, 
who was convicted of extortion for threatening to tell the tabloids that she was 
entertainer Bill Cosby's out-of-wedlock child unless he paid her $40 m i l l i ~ n . ~  
Many commentators noted with irony that if Jackson had first filed a paternity 
suit and then settled the suit in exchange for money and silence-essentially, 
being bribed-no crime would have been ~ommit ted.~ 

Most mainstream commentators believe both of these situations to be para- 
doxical; first, the fact that two rights (a threat to gossip and a request for money 
for silence) can make a wrong, and second, that the legality of a secrecy agree- 
ment depends entirely upon who initiates it. For them, it is taken as a given that 
blackmail should be illegal. This leaves them with the task of resolving the ap- 
parent paradoxes generated when blackmail is illegal yet its component parts 
are not, and when blackmail is legal when it takes the form of bribery and illegal 
~therwise .~  
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Theorists who support the outlawry of blackmail have thus spilled much ink 
generating contorted arguments trying to resolve these paradoxes. They endeavor 
mightily to explain why it makes sense to outlaw blackmail while not outlawing 
its component parts, and why ~t matters who Initiates the exchange. As DeLong 
(1993, p. 1664) notes, contemporary theories attempt to justify blackmail and 
resolve its paradoxical nature "by argumg that blackmail exchange only appears 
to be mutually beneficial. but is in fact e~ther wrongful or wasteful. They justlfy 
the law prohibiting blackmall as a way of preventing t h ~ s  exchange from taking 
place." These arguments are often couched In terms of economic efficiency or 
slmllar not~ons. 

As we will argue, these attempts are doomed to failure. There is an inconsis- 
tency Involved in outlawing blackmail. ~f bribery, gossiping, and asklng for money 
are permissible. With respect to the second paradox in particular. the subject of 
this paper, it is impossible to justify the discriminatory treatment of blackmall 
and bribery. The way to resolve the alleged paradoxes is not to attempt to distin- 
gulsh the undistinguishable, but to recognize that blackmail should be legal. 

If it is true that blackmall should be legal, the paradoxes vanish and there IS 

nothing to e ~ p l a i n . ~  It is legal (and we contend that it should be) to gossip about 
other people, even concerning their ~nfidelities.~ It is not agalnst the law to 
threaten to gossip. nor to demand or request rnoney.lO If it is legal to b r~be  some- 
one, to pay them for silence. it should not matter whether the blackmailer or 
briber (blackmailee) approaches the other to initiate the transaction. If it is licit 
to make a threat, is should not be a crime. either, to decline to carry it out, for a 
fee. In short, blackmail does not involve aggression, i.e. the initiation of force. It 
therefore does not violate individual rights, and the state is consequently not 
justified in using the force of the law to outlaw this non-aggressive action." 

It is the claim of most commentators on blackmad that the blackmailee is 
Indeed a victlm. This is exactly why they support the outlawry of blackmail and 
futilely attempt to resolve blackmail's paradoxes rather than simply admit that 
blackmail should be decriminalized. In this paper, we use the term "blackmailee" 
to refer to the person being blackmailed. rather than "victim," for two reasons.12 
First, referring to the blackmailee as a victim begs the question of whether black- 
mail should be illegal. by presupposing the blackmailee truly is a v~ctim. Second, 
as we shall argue, the blackmailee is a beneficiary of the blackmailer, not a vlc- 
tim, in that he would far prefer his secret be In the hands of the blackmailer than 
the gossip.13 For In the former case, at least there is the possibdity that he may 
buy sdence. (And if so, it must of necessity be at a price below the value placed 
on the secret by the blackmailee: otherwise. the deal would not be consum- 
mated.)l"n the latter. the secret will be publicized no matter how much he would 
have been willing to pay for s1lence.'5 

It is our contention, therefore. that blackmail should not be a crlme. If there 
1s any paradox. ~t concerns only why so many otherwise astute commentators on 
the law should have not only failed to see th~s ,  but written vociferously to deny 
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it.l6 In what follows we cr~tique various economic theorles that attempt to re- 
solve the paradoxes of blackmail. with a focus on the second paradox. We will 
show that it IS, indeed, inconsistent to outlaw blackmail while permitting brib- 
ery, and will argue that the blackmailee is not properly considered as a victim of 
the blackmailer. 

II.  A Critique of Some Economic Theories of Blackmail 

A. The Economics of Secrets 

1. Internalizing Externallties 
The so-called economic analysis" of blackmail explains (and justifies) ~ t s  

outlawry as an attempt to maximze wealth. This is problematic on the face of it. 
For one thing, the conventional economlc considerations of profit and loss hardly 
apply to courts and legislatures. In the ordinary case of candles, ships, and seal- 
ing wax, if the entrepreneur does not act in a manner that maximizes wealth, he 
faces loss of profit and eventual bankruptcy. It is difficult to see how this could 
apply to the official bodies charged w ~ t h  law making.18 For example, it could be 
argued that many policies would increase overall utllity or wealth, such as rein- 
stituting slavery, censoring all anti-Christian or pornographic publications, or 
outlawing frivolous time- and money-wasting activities like collecting Beanie 
Bables8.19 Yet it does not follow that it is proper to institute such policies (and, 
indeed, libertarians would oppose such policies, and Austrian economists would 
deny that such wealth-maximization claims are true or even meaningful). 

Another problem with supporting blackmail outlawry on economic grounds 
is that blackmail contracts would appear to satisfy the usual conditions for ex 
ante gains from trade. Each party to the transaction, necessarily, benefits from a 
blackmail agreement, that is, from both blackmail and bribery. The blackmailer 
values the money recelved from the blackmailee more than the psychic income 
that could be obtained by blabb~ng; the blackmailee, for his part, regards the 
silence of the blackmailer more highly than the money he must pay to obtain it. 
This is the classic path toward wealth maximization.20 One would think, given 
their focus on this benefit, that advocates of the "economic approach would 
embrace the legalization of blackmail with enthusiasm. Yet the very opposite is 
the case. 

What is the complaint of the "economists" who defend the legal ban on black- 
mailer-initiated blackmail agreements? They resort to the notion of externalities. 
As explained by DeLong (1993, pp. 1665-1666): 

In economic terms, both blackmail and non-criminal bribery are exchanges 
that internalize an externality. The risk of negative externalities anses when- 
ever one person (a "menace") has the power to act in a way that would 
inflict harm on another person (a "victim") without violating any legal rule 
and without incurring legal liability to pay compensation for the harm. 
Because the law does not require the menace to take the victim's loss into 
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account in deciding whether to act. the menace may act in ways that create 
net social costs. 

DeLong attacks the "economic approach" on the ground that blackmail and 
bribery are, in fact, ways to Internalize externalities. In a very powerful analysis 
of t h ~ s  Subject. DeLong (1993. p. 1666) brings blackmail under the purview of 
forbearance exchanges. Selling the service of silence when one has a right to 
speak is but one among many instances In which menaces. who have a legal 
right to harm their victlms, are nevertheless constrained to desist. As long as the 
value they place on the pleasure of engaging in the harm is less than that placed 
on it by the victim, a bargain can typ~cally be struck. 

For example. suppose I am legally allowed to malntain my tree at its present 
(and even growing) height. Yet it blocks my neighbor's vlew. I legally "menace" 
him with this tree. He may offer me $1000 to top it off, say. at 40 feet. If I value 
the money more than the extra height for the tree. we can both be made better 
off. In this way the external diseconomy I Impose upon him IS internalized." As 
DeLong (1993, p. 1666) states: 

A frequent subject of forbearance exchanges 1s secrecy: actual or potential 
menaces sell promises of secrecy to actual or potential victims. Examples 
include an attorney's promlse not to disclose the confidences of a client, a 
departing employee's agreement not to disclose the trade secrets of an 
employer, a settling litigant's agreement not to disclose what she learned 
dur~ng civil discovery. or a blackmailer :r ugret!mmt not to disclose the 
secret of her vrcrm" (emphasis added) 

'Thus, the economists who argue that blackmail should be banned based on 
the risk of negative externalities overlook the fact that both bribery and black- 
mail are types of forbearance exchanges. Both bribery and blackmail are sales 
of the service of silence when one otherwise has a right to speak. Selling the 
service of silence when one has a right to speak is but one among many in- 
stances in which menaces, who have a legal right to harm their victims, are 
nevertheless constrained to desist. Thus, such forbearance exchanges serve to 
internalize externalities. 

2. Problems with Neoclassical Monopoly Theory 
Insightful as it is. however, DeLong's placing of blackmad under the rubric 

of forbearance contracts I S  marred by his acceptance of the neoclassical 
economist's distinction between monopoly and perfect competition. States 
DeLong (1993. p. 1667): 

The market power of a seller of secrecy depends upon whether she knows 
the secret at the time of the sale. At the ttme of the fee agreement, for 
example, the attorney has not yet learned the client's secret. If she sells her 
services in a competitive market, she must bid against others who might 
also offer secrecy. The price she will charge for confident~ality-the por- 
tion of the fee necessary to compensate her for this promise-will be a 
function of her opportunity cost in forgoing the future abillty to disclose 
the secret. In the case of the attorney, ~t w ~ l l  usually be small. 
























































