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NEWS & ANALYSIS

Environmental Takings of Private Water Rights—The Case
for Water Privatization

by Roy Whitchead Jr. and Walter Block

This discussion is divided into two parts. The first,
which addresses takings of private water rights, makes
the following points: government regulation of private
property for a public purpose, such as protection of species,
raises important constitutional questions concerning
whether a compensable “taking” of private property has re-
sulted. This section discusscs the property and liberty inter-
ests that arise when legislation or regulation is used as a rea-
son for the government to breach a contract to provide water
to farmers. It concludes by suggesting that the U.S. Consti-
tution mandates that we should all share in the costs associ-
ated with a taking of private water rights for environmental
purposes by the government. The second portion makes the
more general philosophical point that the public interest and
the cause of justice would be enhanced if a/l bodies of water
were transferred from the public to the private sector. Then,
among other benefits, there would be no need for all to share
in the costs associated with a taking of private water rights
for environmental purposes by the government; there would
be no need for such takings in the first place.

Water Rights and Takings

In the summer of 2001. the eyes of the nation were focused
with considerable discontent on the California electrical
power crisis. But, alas, a worse crisis is lurking in the arid
West.! The demand for water exceeds the supply. What 1s
the most beneficial use of water in California and the West?
All sorts of troubling issues arise. Recently, in the Klamath
Basin of Oregon, the U.S. Burcau of Reclamation (BOR)
breached a 1909 contract to provide water to farmers to pro-
tect the sucker fish, a bottom feeding scavenger. The gov-
ernment’s action may result in as many as 1,400 farmers fil-
ing for bankruptcy.” It has already driven some of them to

Roy Whitehead Jr. is an Associate Professor of Business Law at the Uni-
versity of Central Arkansas. He may be reached at roywiwmail.uca.edu.

Walter Block is the Harold E. Wirth Eminent Scholar and Professor of

Economics, College of Business Administration, Loyola University, New
Orleans. He may be reached at wblock(@loyno.edu.

1. See generally Mort Rosenbum, As All Eves Turn to the Power
Crunch, a Worse Crisis Looms.: Water, at http://www.tbo.com/ap/
breaking/MGA4ZWIKNMC.html (last visited Jan., 21, 2002).
Rosenbum contends that the planet has no morc water than it did a
millennia ago. But with today’'s rocketing growth, conflicting needs
of farms, cities. industry, recreation, and government wetlands pro-
tection, there exists the potential for bitter water wars. But where
have these wars happened? Nowhere. according to BJorN
LomMBORG. THE SKEPTICAL ENVIRONMENTALIST 149 (2001). He
says the water “problem™ is logistical rather than a true shortage.

[

. See Michacl Kelly, Evicied bv Environmentalists, Wash. Post, July
11,2001, at A19. Kelly points out that all the battles over the Endan-
gered Species Act (ESA) are episodes in a continuing war of values
fundamental to the nation. This war is best understood as taking

acts of civil disobedience by cutting open the dam gates to
release water into their parched ficlds.” How should water
be allocated? Should it go to farmers to raise crops, or
should the federal g govunmmt intercede under the Endan-
gered Species Act (ESA) and i impose water use restrictions
to protect endangered fish species.” If water is taken from
the user, who should sutfer?” Should all of society, or solely
the impacted farmers? Some concerned commentators con-
tend that there is a significant public policy danger in requir-
ing compensation for environmental takings because the
government engages in many actions that reduce property
values. They contend that to require the government to pay
negatively affected owners is arecipe for inaction on impor-
tant environmental issues.” This section responds by exam-
ining the thorny legal and ethical questions that arise when
agricultural water users have the contractually conferred
right to access water taken from them because the govern-
ment imposes water use restrictions under the ESA. T hL
case of Tulare Lake Basin Storage District v. United States®
entangled the court in the thorny issues raised above and
presents a unique medium to usce to decide whether the tak-
ing, of contractually conferred water rights constitutes a

“taking” of protected property under the Fifth Amendment
of the Constitution.’

place between increasingly poor and powerless rural voters and
those voters in increasingly rich and powerful urban-suburban areas.
Because few people are still in direct contact and competition with
nature, or directly affected by environmental decisions, the balance
of power has shifted away from the rural residents who are today’s
stewards of the land to urban voters.

3. See Kimberley L. Strassel, Thoreau the Bums Out: Oregon's
Farmers Embrace Civil Disobedience, WaLL S1.J., July 12, 2001,
at A21.

4. 16 US.C. §§1531-1544, ELR Star. ESA §§2-18.

. It has come to the point in the West where “endangered species pro-
tection is the most significant factor in water shortages.” Janct
Raloff, Endangered Species Are Keeping Some Landowners Thirsty,
Scr. News, Dec. 1, 2001, at 344,

6. The “leftists” want capitalists and the rich to suffer for the sake of the

poor, while the “greens” want property owners to suffer, “for the

sake of lower animals and inanimate naturc.” GEORGE REISMAN,

CapitaLism: A TREATISE oN EcoNowmics 102 (1996).

n

7. For this proposition, see generally Editorial, Taking Lake Tuhoe,
Wasnt. Post, Jan. 20, 2002, at B6. where the editors articulate the
constitutionally suspect position that the determination to compen-
sate landowners should be a policy judgment, not a constitutional
command. But when does a policy judgment made by a government
agency trump the Constitution? The Washington Post’s proposition
is nonsensc on stilts; the answer is casy—never.

8. 49 Fed. Cl. 313, 31 ELR 20648 (Fed. CL 2001).

9. U.S. Consr. amend. V states, © . . . nor shall private property be
taken for public use, without just compensation.” See generally

RicHarD A. EPSTEIN., TAKINGS: PRIVATE PROPERTY AND THE
Powgr oF EMINENT DoMaIn (1985).
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Tulare Lake Basin: Bac/cground
The Facts

The controversy commenced with efforts by the U.S. Fish
and Wildlife Service (FWS) to protect the delta smelt and
the winter-run chinook salmon, two species of fish said to be
in jeopardy of extinction.'” The effort to protect the fish,
specifically by restricting water out-flows in California’s
primary water distribution system, bring into conflict the
ESA and California’s century-old regime of private water
rights. The science that the FWS relying on b?/ increasing

water flows to protect the fish is qucstxonable But that is-
suc is beyond the scope of this discussion.™”

The California water system “involves a transport of wa-
ter from water-rich areas in Northern California to the more
arid parts of the state.”” “Various water projects and aque-
duct systems have been built to facilitate that goal.”'* Two of
them, the Central Valley Project (CVP) and the Statc Water
Project (SWP), were the focus of the case. “In order to oper-
ate the two projects, water is diverted from the Feather and
Sacramento Rivers, captured by the pumping systems lo-
cated at the southern edge of the Sacramento-San Joaquin
Delta, and then distributed through a series of canals to
end-users in southern California.”

The BOR and the California Department of Water Re-
sources (DWR) “are granted water permits by the State Wa-
ter Resources Control Board (Board), a state agency given
the ultimate authority of controllmg, appropriating, using,
and distributing state waters.”'® The BOR and the DWR “in
turn contract with county water districts, conferring on

them the right to withdraw or use certain quantities of wa-
ter.”" The plamtlff farmers contracted directly with the state
water project. '

The water projects are “required to be financially
self-sustaining, with the cost of construction and mainte-
nance to be paid entirely by those who ultimately receive the
water. The water contractors are thus obligated to pay to
maintain the operation of the system regardless of the

10. 49 Fed. Cl. at 313, 31 ELR at 20648.

{1, The National Academy of Sciences (NAS) has concluded that fed-
eral biologists had “no substantial scientific foundation™ for their ef-
forts to protect endangered fish by withholding water in the Klamath
Basin. See Michael Grunwald, Scientific Report Roils a Salmon War,
WastH. Posrt, Feb. 4, 2002. at Al. The NAS concluded that the data
“*has not shown a clear connection between the water level in upper
Klamath Lake and conditions adverse to the welfare of the suckers.”
{d. Itnoted that “the best year ever recorded for sucker survival wasa
low-water year.” /d. Chuck Cushman, of the American Land Rights
Association, said of the FWS biologists, ““[v]ou can’t trust the sci-
ence, because you can’t trust the scientists. They've got a biased
point of view, and there is no way to fight back.” /d.

12. But faith in the ethics of government agencies has been destroyed in
the West by instances of “bio-fraud™ on the part of government em-
ployees in cases involving the alleged planting of lynx and grizzly
fur in an attempt to establish evidence of a habit under the ESA. See
Valerie Richardson, “Biofraud’ Angers West, Taints Federal Stew-
ards, WasH. TiMes, Jan. 21, 2002, at A13. She relates that many
westerners view the ESA asadevice to move people off the land they
developed and love.

13. 49 Fed. Cl. at 314, 31 ELR at 20648.
14, 1d.

15. Id.

16. Id. at 315, 31 ELR at 200648.

17. 1d.

18. id.

amount of water actually recelvcd for their bcncﬁt. " Since
“the amount of water available to users in a particular yearis
largely a function of natural causes, however, permits ex-
plicitly provide that the state will not be liable for shortages
due to drought or other causes beyond its control.”
“Against thls backdrop of water transportation
entitlements,”’ the U.S. Congress enacted the ESA in 1973,
The Act was, the Tulare Lake Basin court noted, designed ta
“halt and reverse the trend toward species extinction. what-
ever the cost,”” according to the L S. Supreme Court in.
Tennessee Valley Authority v. Hill.* In Hill, the Court was
confronted with the situation that millions of federal dollars
had already been appropriated and spent on a dam on the
Tennessee River. The majority decided that the Congress
had spokm in the plainest words, making it clear that cndan-
gered species were to be accorded the highest priority.™
reasoned that Congress intended to give the Act prcccdcncc
over the primary missions of government agencies.” Ac-
cordingly, the ESA requires them to consult with the Secre-
tary of the Interior about actions that might harm endan-
geled species.”® “In fulfillment of the duties assigned to it
under the ESA, the National Marine Fishery Service
INMFS] initiated discussion with the [BOR] and the
[DWR] to determine the 1mpact of water projects on the
winter-run Chinook salmon.”’ As a result, the National
Marine Fishery Service (NMFS) released a biological opin-
ion on February 14, 1992. It concluded that “the proposed
operation of SWP and CVP was likely to Jeopax dize the con-
tinued existence of the salmon population.”® Included in
the NMFS’ “finding was a reasonable and prudent altema-
tive (RPA) designed to protect the fish by restricting the
time and matter of pumping the water out of the Delta.”?

19. 1d.
20. ld.
21 1d.

22. Jd. (citing Tennessee Valley Auth. v. Hill, 437 U.S. 153, 8 ELR
20513 (1978)).

23. 437U.8. 153,184, 8 ELR 20513, 20520 (1978). Here, the Court con-
sidered the famous snail darter case and decided to allow enforce-
ment of the Act “whatever the cost.” /d. “Whatever the cost” seems a
bit extreme. Should there not be some balancing of the opposing in-
terests? Some consideration; for example, of the interests of crea-
tures with opposable thumbs who happen to be the stewards of pri-
vate property”? Some consideration of the millions of taxpayer dol-
lars spent on a nearly completed dam? This is exactly what Justice
Lewis Powell advocated in his dissent. He wrote that “[t]his decision
casts a long shadow over even the most important projects. serving
vital needs of society and national defense, whenever it is determined
that continued operation would threaten extinction of an endangered
species or its habitat.”/d. at 195-96, 8 ELR at 20523, (Powell, J., dis-
senting). He continued. “I view it as the duty of this Court to adopt a
permissible construction that accords with some modicum of com-
mon sense and the public weal.” [d. at 196, 8 ELR at 20523,

. [d. at 183, 8 ELR at 20520.

. Id at 181, 8 ELR at 20519.

6. This consultation is to “insure that any action authorized, funded, or
carried out by such agency . . . is not likely to jeopardize the contin-
ued existence of any endangered spccies or threatened spe-
cies ... .7 16 U.S.C. §1536(a)2), ELR Stat. ESA §7(a)(2).

27. 49 Fed. Cl. at 315, 31 ELR at 20648.
28, 1d.

29. “"Where activities of a federal agency are seen to jeopardize the con-
tinued existence of listed species or cause the destruction or adverse
modification of critical habitats, the Act dircets the secretary to sug-
gest “reasonable and prudent alternatives” to avoid such harms.™ /d.
at315n.2,31 ELR at 20648 n.2. See 16 U.S.C. §1536(b)(3}A), ELR
Star. ESA §7(b)(3)A).
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“As a result, water that otherwise have been available for
distribution to the farmers was made unavailable,”™

Sadly, the whole “process was repeated the following
year, with the addition of a biological opinion trom the
FWS, which found that the delta smelt was at risk.”' Again,
RPAs were adopted that “‘again restricted the time and man-
ner in which water could be pumped from the Delta,”
thereby further “limiting the water available to the distribu-
tion system.”™’

On March 19, 1992, the Board examined the NMFS” first
biological opinion. In acknowledging that the BOR and the
DWR could not comply with the RPA and still meet the wa-
ter quality standards imposed on them by permits issued by
the Board, the Board concluded that “the federal require-
ments under the ESA overrode the [contractual] terms set
forth in the permits.™ In order to maintain the quality of the
water, the Board adopted the NMFS’ RPA, which resulted in
a considerable restriction on the amount of water that the
plaintiffs could draw from the project,™

The RPA implemented “deprived the Tulare Lake Basin
[Water District] of at least 9,770 acre-feet of water in 1992,
at least 26,000 acre-feet of water in 1993, and at [ecast
23,050 acre-feet of water in 1994, The Kearn County
water agency “lost a minimum of 319,428 acre-feet over
the same period.”

The Issue

The Tulare Lake Basin court recognized that the purpose of
the Takings C Iause according to the Court in Armstrong v.
United States,” is “to bar government from forcing some
people alone to bear pubhc burdens which, in all falrness
and justice, should be born by the publm as a whole.™ The
issue, according to the court, was “not whether the federal
government has statutory authority to protect the winter-run
Chinook salmon and Delta smelt under the ESA, but
whether it may impose the cost of their protection solely
on plaintiffs.”

30. 49 Fed. Cl. at 315, 31 ELR at 20648.
31 7d.

32. 1d., 31 ELR at 20649,

33. .

34. Id.

35. Id. Anacre-foot of water is the amount necessary to raise the level of
water of a pond with the area of an acre by one foot. It is equal 1o
43,560 cubic fect or 325,851 gallons or 1,233 cubic meters.

36. Md.
37. 364 U.S. 40 (1960).

38. 49 Fed. Cl. at 315, 31 ELR at 20649 (citing Armstrong, 364 U.S. at
49). In Armstrong. a contractor had a state lien on an uncompleted
vessel and the material furnished for its construction. The builder of
the vessel had a contract that allowed the United Slates to require the
builder to transfer title to the government on default. The govern-
ment contended that after default it was immune from paying the
contractor’s liens. For an understanding of the Tilare Lake Busin
case it 1s important to note that Justice Hugo Black wrote in
Armstrong that “[t]he total destruction by the Government of all
value of these liens, which constitute compensable property, has ev-
ery element of a Fifth Amendment “taking” and is not a mere “conse-
quential’ taking.” 364 U.S. at 48.

39. 49 Fed. Cl. at 315, 31 ELR at 20649. A similar issue arises with re-
gard to rent control. Given, arguendo, that it is a governmental re-
sponsibility to guarantee the poor cheap rental accommodation, it by
no means logically follows that the entire expense of this program be
the responsibility of landlords alone, as opposed to the general tax-
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Examining the Takings Issue

The government and supporting amici curiae, a noteworthy
collection of white, middle-class urban environmental
groups,” including the Sierra Club, Defenders of Wildlife,
Environmental Law Fouudatwn and various and sundry pa-
ternalistic law professors,” contended in Tulare Lake Basin
that a taking did not occur under the Fifth Amendment, for
three reasons. First, they maintained that the imp]emcnta—
tion of the RPAs “merely frustrated the contmu s purposc”

and did “not therefore effectuate a taking.™ ? Second, they
argued that the needed “criteria for a mgulatory talung,”
specifically the existence of a reasonable, invest-
ment-backed expectation and a significant decrcase in eco-
nomic value, were not met.”* Finally, they contended that
the “government cannot be liable for a taking when it does
no more than impose a limit on plaintiff’s title that the

payer. After all, we have similar policies concerning feeding the
poor, and manage to acquit this “responsibility”™ without saddling
grocers and restauranteurs, alone, with the entire expense. For the
general case against rent control, see RICHARD J. ARNOTT & JACK
M. Mintz, RENT CoNTROL: THE INTERNATIONAL EXPERIENCE
(1987); CHARLES Baikp, RENT ConTROL: THE PERENNIAL FOLLY
(1980); RENT CONTROL: MYTHS AND REALITIES (Walter Block &
Edgar Olsen eds., 1981): Walter Block, 4 Critique of the Legal and
Philosophical Case for Rent Control, J. Bus. ETHics (forthcoming
2002); Walter Block, Rent Control: A Tule of Two Canadian Cities,
25 Mip AtianTic . or Bus. 85 (1989); Walter Block, An Analvsis
and Evaluation of Rental Housing in the City of New York: Supply
and Conditions 1975-1978 hy Peter Marcuse, INT'L J. FOR HOUSING
Scr., Fall 1980, at 343; Walter Block, The Negative Impact of Gov-
ernment Policies on the Built Environment, INT'L J. HousING Sci.,
Spring 1981, at 131; Walter Block, Rent Control: A Case Study of
British Columbia, Mip ArLantic J. or Bus., Dec. 1994, at 299;
Walter Block, Housing Is Not a Basic Human Right, CANADIAN
Housing, Spring 1989, at 30; Walter Block, Rent Controls—-Who
Benefits and Who Is Hurt, in HOUSING IN CANADA: A CONTINUING
CHALLENGE 197 (Paul Cosgrove & Raymond V. Hession eds.,
1982). Walter Biock. On Rent Control, in TRE FORTUNE ENCYCLO-
PEDIA OF Economics 421 (David Henderson ed., 1993); Walter
Block et al., Rent Control: An Economic Abomination, 11 INT'L J.
VALUE BASED MGMT. 253 (1998); ANTHONY DOwNS, RESIDEN-
TIAL RENT CONTROLS: AN EVALUATION (1988). R.W. Grant,
RENT CONTROL AND THE WAR AGAINST THE PoOR (1989); RE—
SOLVING THE HousinGg Crists: GOVERNMENT Povicy, DECON-
TROL, AND THE PuBLIC INTEREST (M. Bruce Johnsoned., 1982): Pe-
TER D. Sauins, THE EcoLoGy oF Housing DEsTRUCTION: ECo-
NOMIC EFFECTS OF PUBLIC INTERVENTION IN THE HOUSING MAR-
KET (1980); WrLLIAM TUCKER, THE EXCLUDED AMERICANS:
HoMELESSNESS AND HoUusING PoOLICIES (1990).

40. For a comment on the makeup of some activist environmental
groups, sec generally Frank Cross, The Subtle Vices Behind Environ-
mental Values, 8 DUKE ENvTL, L. & Por’y F. 151 (1997). See also
WALTER BLOCK, ECONOMICS AND THE ENVIRONMENT: A RECON-
CILIATION (1990) {hereinafter BLock, RECONCILIATION); Walter
Block, Environmentalism and Freedom: The Case for Private Prop-
erty Rights, ). Bus. ETHICS, Dec. 1998, at 1887 [hercinalter Block.
Environmentalism and Freedom]; Walter Block & Roy Whitchcad,
The Unintended Consequences of Environmental Justice, FORENSIC
Scr INT'L, Mar. 1999, at 57; THoMAS DILORENZO, DoOES CAPITAL-
1sM CAUSE PoLLuTioN? (Wash. Univ. Center for the Study of
American Business, Contemporary Issues Series No. 38, 1990); Pr-
TER J. HiLL & RoGER E. MEINERS, WHO QWS THE ENVIRON-
MENT? (1998); Robert McGee & Walter Block, Pollution Trading
Permits as a Form of Market Socialism, and the Search for a Real
Market Solution to Envirenmental Pollution, 6 Forpuam L. &
EnvrL. J. 51 (1994); Murray N. Rothbard, Law, Property Rights,
and Air Pollution, in BLOCK, RECONCILIATION, supra: RICHARD L.
STROUP & JOHN C. GOODMAN ET. AL., PROGRESSIVE ENVIRONMEN-
TALIsM: A Pro-HumaN, PRO-SCIENCE, PRO-FREE ENTERPRISE
AGENDA FOR (CHANGE (1991).

41. 49 Fed. Cl. at 314, 31 ELR at 20648,
42. Id. at 317, 31 ELR at 20649,
43. /d.
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background prmc1ples of California state Iaw wou d othcr—
wise require.”*

Frustration

The government argued that it may not be held liable to the
farmers for lawful actions that, although they may injure or
destroy contract rights, do not take hcm as the phrase is un-
derstood in the constitutional sense.*® No taking occurs, the
government asserted, when “expectations under a contract
are merely frustrated by lawful g govemment action not di-
rected against the taking claimant.”® The g government con-
tended that the RPAs “represent a legitimate exercise of fed-
cral authority that docs no more than frustrate, rather than
appropriate, the plaintiff’s contractual rights in the water.™"’
Unfortunately for the government, but happily for the
long compelling tradition of liberty and property rights
found in the Constitution, the plaintiffs in this case can claim
an identifiable ownership interest in the stipulated volume
of water. The government’s frustration argument only ap-
plies when the claimant has a contractual right to buy at a
certain price but cannot claim actual ownership of the prop-
erty because title has not passed to the party qeekmg com-
pensation, as was held in Omnia Co. v. United States.”™ The
Omnia Company, in May 1917, during World War I, became
the owner by assignment of a contract that g gave, 1t the right to
buy steel from Ihe Allegheny Steel Company.* In October
1917, before any deliveries occurred under the contract, the
govcmmcnt requisitioned the company’s entire production
of steel.” In holding that the contract had merely been frus-
trated, rather than taken, the Court addressed the situation in
which a litigant claims a right to buy but cannot claim actual
ownership of the property bccausc title has not passed to the
party seeking compensation.’' The Tulare Lake Basin court
said that, unllke Omnia, “where the steel company could
only claim a contract expectancy but not an ownership right
in the steel, our plaintiffs can clalm an identifiable interest in
a stipulated volume of water.™ Here, the farmers possessed
an actual property interest in receiving a volume of water,
rather than merely a future expectancy.” Although undu’

44. 1d.
45. 1d.

46. Id.(citing 767 Third Ave. Ass'n v. United States, 48 F.3d 1575, 1581
(Fed. Cir. 1995)). There the lessor claimed reimbursement from the
UL.S. government for leases breached by a foreign government (So-
cialist Federal Republic of Yugoslavia) after the foreign govern-
ment’s offices were ordered closed and its assets frozen. The court
said that the “lessor had no compensable investment backed expecta-

tion to be free from government interference. within the meaning of

the just compensation clause, regarding its rights under lease with
entitics of forcign government.” 48 F.3d at 1581 It concluded that
the lessor had merely “leased office spacc to foreign government en-
tities with notice that the United States was statutorily and constitu-
tionally authorized to take action against foreign government by
closing its offices and blocking its assets, and the United States had
done so in the past.” Id.

47. 49 Fed. Cl. a1 317, 31 ELR at 20649,

48. 261 U.S. 502 (1923).

49. Id. at 507.

50. Id.

51. Id.at510. The high court said “that provision has always been under-
stood as referring only to a direct appropriation, and not to conse-
quential injuries resulting from the exercise of lawful power.” /d.
Obviously, however, the power was used lo prosecute the war.

52. 49 Fed. CI. at 317, 31 ELR at 20649.

53. /d. at 318. 31 ELR at 20650.

NEWS & ANALY§]§

32 ELR 1it6s
1-800-433-5120.

“California law thc title to water always remains with the
state, the rights to the water’s use is transferred first by per-
mit {o [the] DWR and then by contract to end-users, such as
the plaintiffs.”>* The “contracts confer on plaintiffs the right
to the exclusive use of a prescribed quant1ty of water, con-
sistent with the terms of the permits.””* The right to use of
the water “remains in <[glace until formally changed by ad-
ministrative process.””" Thus, it is clear that the plaintiff’s
contract right in the water’s use is superior to all competing
interests. The expectation in receiving the water is therefore
deemed a property interest sufficiently matured to charac-
terize it as an actual interestin the subject water rather than a
mere expectation of its use.”’

Nature of Taking

Courts have traditionally divided their analysis of Fifth
Amendment takings into two categories: physical takings
and regulatory takings. A physical taking occurs when the
government’s action amounts to a physical occupation or in-
vasion of the property, incl uding, s the function equivalent ofa
“practical ouster of the owner’s possession” as altlcu]dtcd
by the Court in Teleprompter Manhatian CATV Cor p A
regulatory taking arises, on the other hand, when the gov-
emment’s regulation restricts the use to which the owner
may put his property. In deciding whether a regulatory tak-
ing has occurred, courts generally employ the balancing set
out m Penn Central Transportation Co. v. City of New
York,” by balancing the character of the government’s regu-
lation and the reasonableness of the property owner’s in-
vestment-backed expectations.®® On the other hand, regula-
tions that are found to be too restrictive, those that deprive
the property of its entire economical beneficial productive
use, commonly identified as categorical takings are treated
like physical takings and require no such balamm g,asnoted
in Lucas v. South Carolina Coastal Council®® There, the
state sought to limit the use of petitioner’s beachfront lot; n
the interest of restricting coastal zone development.®? The

54, Id.
55. Id.
56. Id.
57. Id.

58. 458 U.S. 419 (1982). In Loretto, the Court decided that a New York
law requiring landlords to allow cable television wires and facilities
to be installed on their property was a “taking” of property compen-
sable under the Fifth Amendment. In writing for the Court, Justice
Thurgood Marshall said that “|wle affirm the traditional rule that a
permanent physical invasion of property is a taking” Id. at 441.

59. 438 U.S. 104, 8 ELR 20528 (1978).

60. New York’s Landmarks Law prevented the owner from using air
space above Grand Central Terminal for office buildings of over 50
storics because the city determined they would adversely effect the
architectural featurcs of the landmark building. The Court ruled that
the statute did not effect a taking of private property, because it did
not interfere with the owner’s present use of the building, necessarily
prohibit occupancy of any of the airspace above the landmark build-
ing, or deny all use of the air rights above the landmark. The Court
concluded that “[t]he restrictions imposed are substantially related
to the promotion of the general welfare and not only permit reason-
able beneficial use of the landmark site but afford appellants oppor-
tunities to enhanc» not only the Terminal site proper but also other
properties.” 438 U.S. at 139, 8 ELR at 20536,

61. 505 U.S. 1003, 22 ELR 21104 (1992).
62. Id.at1020,22 ELR at 21105. There is always a risk that regulations,
by requiring private property to be left substantially in its natural

state, as in Lucas, carry a risk that private property is being pressed
into some form of public service “under the guise of mitigating pub-
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trial court found that the lots had been rendered valueless by
the regulations.”” The Court noted that “there are good rea-
sons for our frequently expressed belief that when the owner
of real property has been called upon to sacrifice alf eco-
nomically beneficial uses in the name of the common good,
that is to leave hlS property economically idle, he has suf-
fered a taking.™® *In Tulare Lake Basin, the farmers, as in the
case of the petitioner in Lucas, had been deprived of all ben-
eficial use of the property.

Precedent indicates that the “distinction between a physi-
cal invasion and a governmental activity that merely impairs
the use of that property”® depends on whether the intrusion
is “*so immediate and direct as to subtract from the owner’s
full enjoyment of the property and to 11m1t hIS exploitation
of it, as stated in United States v. Caushy.”*® In Causby, the
Court found that numerous airplane flights immediately
above a landowners property constituted a taking, “com-

armé such actions to a more traditional physical tak-
ing.”™" The Court noted that “[i]f, by reason of the fre-
quency and altitude of the flights, respondents could not
use this land for any purpose, their loss would be complete.
It would be as complete as if the United States had entered
on the surface of the land and taken exclusive possession
of it.”®

While water rights present an unusual taking situation,
the cited Causby example is a uscful one. As the Tulare Lake
Basin court noted, “[i]n the context of water rights, a gov-
ernment regulation that places a restriction on use com-
pletely eviscerates the property right itself smcc the user’s
sole entitlement is to the use of the water.”® Indeed, “the
right of property in water is usufructuary, and consists not so
much of the fluid itself as to the advantage of its use.”” Un-
like other types of property, for which use restrictions “may
limit some, but not all of the incidents of ownership, the de-
nial of a r'l};,ht to use water accomplishes an extinction of all
value of it.””" Thus, “*by limiting the plaintiffs” ability to use
an amount of water to which they were contractually enti-
tled, the government has essentially substituted itself as the
beneﬁmary of the contract rights . . . and totally displaced
the contract holder.””* The “Lomplctc occupation” of the
farmers’ water rights clearly “mirrors the [physical] inva-
sion present in Causby.”” The government’s total destruc-
tion of all value of the water contracts has the same elements
of a total taklng highlighted by Justice Hugo L. Black in
Armstrong.”* The federal government, the Tulare Lake Ba-

Hic harm.” fd. at 1018, 22 ELR at 21108, Here the Court foresaw the
situation discussed infra note 140, wherc the FWS used the “guise”
of Incidental Take Statements to prohibit the grazing of cattle
where there was no evidence of the presence of endangered species
on the land.

63. [d. at 1019, 22 ELR at 21108,

64. Id.

65. 49 Fed. Cl. at 318, 31 ELR at 20650.
66. 328 U.S. 256, 265 (1946).

67. 49 Fed. Cl. at 318, 31 ELR at 20650.
68. 328 U.S. at 261.

69. 49 Fed. Cl. at 318, 31 ELR at 20650 (citing Eddy v. Simpson, 3 Cal.
249, 252-53 (1853).

70. Eddv, 3 Cal. at 253.

71. 49 Fed. CL. at 319, 31 ELR at 20650.
72, 1d.

73, 1d.

74. See supra note 37.

sin court concluded, had rendered the farmers’ rights to the
Water valueless and therefore had affected a physwal tak-
ing.” The Court long ago held that water rights can be the
subject of a physical taking. In a 1931 decision, Interna-
tional Paper Co. v. United States,’® the Court ruled that
when the government diverted water from petitioner’
mill for production of power elsewhere, a compensable
taking occurred.

Ownership at Time of Taking

The nextinquiry ina takings case is whether in fact the farm-

ers owned the property at the time of the taking.”” The gov-
ernment alleged that “background principles of state law
and California’s pubhc trust doctrine rendered the farmers’
Joss noncompensable.” Under the terms of the applicable
contract, the state was protected from liability for any dam-
ages resulting from the shortage of water available for distri-
bution by the DWR. The Tulare Lake Basin court quickly
pointed out that the case involved the federal government as
the defendant, and that the g government enjoys no such con-
tractual immunity from liability.”

The government then contended that the farmers had no
vested property mtcrul in the water if its intended use vio-
lates a public trust.*’ That contention might have been valid
if the use was a nuisance that, for example, pollutes the
state’s groundwater.®' But the f'lrmers' use of their water
rights did not constitute a nuisance.* The government also
argued that, given the determination under the ESA, the
farmer’s use of the water is unreasonable and violates the
public trust.® The court refused to accept this contention.
First, the allocation of water covered by the contract had al-
ready been made by thc Board and that dutmmnatmn
clearly defined the scope of the farmer’s property rights.*
The court also pointed out that this is not a case under
state nuisance law. The farmer’s usc of the water for pro-
ducing food and fiber is a legitimate one not harmful to the
public trust.”

75. 49 Fed. Cl. at 319, 31 ELR at 20650.

76, 282 U.5.399,407(1931). There, in determining whether the govem-
ment’s acquisition of a corporation’s right to use water power consti-
tuted a taking, the Court emphasized that the “petitioner’s right was
to the use of water; and when all the water that itused was withdrawn
from the petitioner’s mill and turned elsewhere by government req-
uisition for the production of power it is hard to see what more the
government could do to take that use.” Id. at 407, See also lvanhoe
Irrigation Dist. v. McCracken, 357 U.S. 275, 285 (1958) (“depriving
the owner of its profitable use was the imposition of such servitude
as would constitute an appropriation of property for which compen-
sation should be made™).

77. 49 Fed. Cl. at 320, 31 ELR at 20650.

8. Id.

79. Id.

80. /d. at 321, 31 ELR at 20650.

&1. Rith Energy v. United States, 44 Fed. CL 108, 29 ELR 21389 (Fed.
CL 1999), aff"d, 247 F.3d 1355, 31 ELR 20603 (Fed. Cir. 2001).
There, the court rejected the takings claim of a surface miner when it
was determined that the mining operation did violence to the state’s
citizens by polluting groundwater.

82. 49 Fed. Cl. at 323, 31 ELR at 20652. Growing food and fiber appears
to fit into those activities that should be supported as contributing to
the public good.

83. Id.

84. Id.

85, Id.
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Confronting Tahoe-Sierra Preservation Council. Inc. v.
Tahoe Regional Planning Agency

The Court recently decided the long-awaited case of
Tahoe-Sierra Preservation Council, Inc. v. Tahoe Regional
Planning Agency.* Several property rights advocates have
expressed disappointment in the decision. Make no mistake,
we as libertarians would have been delighted had the Court
ruled that any taking of private property, however tempo-
rary, must be compensated. We contend, however, that a fair
reading of the case does not impact the holding in Tulare
Lake Basin and, given the narrow issue framed in the grant
of certiorari and decided by the Court in Tahoe-Sierra, the
result was entirely predictable. Unlike the categorical taking
of the plaintiff’s entire beneficial interest in water consid-
ered in Tulare Lake Basin, the sole issue considered by the
Court in Tahoe-Sierra was whether a moratorium on devel-
opment imposed during the process of devising a compre-
hensive land use plan constitutes a per sc taking of property
under the Takings Clause.”” At trial, the Tuhoe-Sierra fed-
eral district court stated that a “regulation will constitute a
taking when either: (1) it does not substantially advance a le-
gitimate state interest; or (2) it denies the owner economi-
cally viable use of her land.”® The court then decided that
the regulation would advance a legitimate state interest by
preventing additional damage to the lake.” The court next
looked to the factors discussed by the Court in Penn
Central™ to decide whether the moratorium regulations had
effected either a partial or a total taking.”’

Relying on the temporary nature of the regulations, as
well as the critical fact that the petitioners failed to offer any
evidence of individual harm, the lower court decided that
“consideration of the Penn Central factors clearly leads to
the conclusion that there was no taking.” As we shall see,
this is a critical distinction between Tulare Lake Basin and
Tahoe-Sierra.”® The critical difference is that the Tulare
Lake Basin plaintiffs demonstrated individual harm. How-
ever, the Tahoe-Sierra plaintiffs nonctheless prevailed on
the “total taking” issue because the district court found that
they had been temporarily deprived by the regulations of
“all economically viable use of their land.”™ The courtrea-
soned that the regulations constituted a “categorical™ tak-
ing under the holding in Lucas because the regulations,
while intended to be temporary, contained no definite termi-
nation date.”

On appeal to the U.S. Court of Appeals for the Ninth Cir-
cuit, the petitioners did not challenge the district court’s

86. 122 8. Ct. 1465, 32 ELR 20627 (2002).

87. Id. See Steven J. Eagle, Temporary Regulatory Takings and Devel-
opment Moratoria: The Murky View From l.ake Tahoe, 31 ELR
10224 (Feb. 2001).

88, 34F. Supp.2d 1226, 1239, 29 ELR 21291.21295(D. Nev. 1999).
89. Id. at 1240, 29 ELR at 21295,

90. /d. The Penn Central approach volves a “complex of factors in-
cluding the regulation’s economic effect on the landowner, the ex-
tent to which the regulation interferes with the reasonable invest-
ment-backed expectations, and the character of the government ac-
tion.” Palazzolo v. Rhode Island, 533 U.S. 606, 617 (2001).

91. 34 F. Supp. 2d at 1240, 29 ELR at 21295,
92. Id.

93. /d. at 1245, 29 ELR at 21297.

94. Id. at 1250-51, 29 ELR at 21298.

findings or conclusions regarding the Penn Central factors.
Interestingly, the petitioners stated specifically on appeal
that they did not argue that the regulations constituted a tak-
ing under the Penn Central multi-factor approach.” One
can only speculate that this, as it turned out, risky
all-or-nothing approach was adopted to give the appellate
court an opportunity to hold that a regulatory taking might
always constitute a per se taking. Because the petitioners
brought only a facial challenge, the only issue before the
Ninth Circuit was whether the mere enactment of the regula-
tions constituted a taking.’ The court decided that no “cate-
gorical” taking had occurred because the regulations had
only a temporary impact on the petitioner’s fee interest in
the property.”” The court said that the Lucas categorical
holding applics to only the “relatively rare” casc in which
the re;gulation denies all productive use of the entire prop-
erty.” Here, they found that the moratorium involved onlya
“temporal slice” of the property.” To, we expect, the plain-
tif"s considerable dismay, the Ninth Circuit concluded that
Penn Central was the appropriate framework to determine
whether a taking had occurred. But, alas, that framework
was not before the court for review because the plaintiffs
had failed to challenge the district court’s conclusion that
they could not maintain a claim under Penn Central.

On certiorari to the Supreme Court. the petitioners made a
facial attack on the moratorium imposed by the regulations.
The sole issuc considered by the Court was whether a mora-
torium on development imposed during the process of de-
vising a comprehensive land use plan constitutes a per se
taking.'” As Justice John Pau] Stevens wrote, under the pe-
titioner’s proposed per se rule, “there is no need to evaluate
the lJandowner’s investment backed expectations, the actual
impact of the rule on any individual, the importance of the
public interest served by the regulation, or the reasons for
imposing the temporary restriction.”'"" In other words, the
petitioners advocated scrapping the Penn Central approach
even in a temporary taking situation. The Court commenced
its analysis by saying that the Fifth Amendment provides a
basis for drawing a distinction between physical and regu-
latory takings.'”” Payment of compensation is always re-
quired when there has been a physical occupation. But
there is no comparable constitutional reference to regula-
tions that prohibit a property owner from making certain
uses of her property. Justice Stevens pointed out that the
Court’s regulatory takings jurisprudence is characterized
by “essentially ad hoc, factual inquiries.”’*™ and is de-
signed to allow “careful examination and weighing of all
the relevant circumstances.”'™

On the other hand, when the government physically takes
possession of private property or cven occupies the property

95. Tahoe-Sierra Preservation Council v. Tahoe Reg’l Planning Agency,
216 F.3d 764. 773, 30 ELR 20638, 20641 (9th Cir. 2000).

96. Id.

97. Id. at 774, 30 ELR at 20641.

98. Id. at 773, 774, 30 ELR at 20641.
99. Id.

100. Tahoe-Sierra Preservation Council v. Tahoe Reg’l Planning Agency,
122 S. Ct. 1465, 32 ELR 20627 (2002).

101. /d. at 1475, 32 ELR at 20629.

102, 1d.

103. 1d. (citing Penn Central).

104. 1d. (citing Palazzolo, 533 1].8.at 636 (O"Connor, ., concurring)).
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thporarxlv for its own purposes a categorical taking has oc-
curred.' Critical to the Tulare Lake Basin holding, and we
suggest squarcly on point with the Tulare Lake Basin hold-
ing that there was a taking of the farmers’ water rights, the
Tahoe-Sierra majority then cited Loretto and Causby as ex-
amples of govemment regulations that constitute a categori-
cal taking.’™ In contrast, when the government does not ef-
fectthe cquwalcm of a physical occupation, but merely pro-
hibits a private use, like the private use of airspace above the
building in Penn Central, the necessity for a factual assess-
mentofthe pquosus and economic effect of the government
action arises.

The majority then explained that the categorical rule that
was applied in Lucas is required only when the xeg,ulation
deprives the owner of “"all economically beneficial uses™ of
his property.”'™ And the Lucas holding was limited to “the
extraordinary circumstance when no productlw or econorm-
ically beneficial use of the land is permitted.”’"” Anything
less than a “complete elimination of value™ wﬂl require the
multi-factor analysis applied in Penn Central.""’ The major-
ity was unwilling to say that the moratoria at issue in
Tahoe-Sierra met the Lucas test fora catcgorical taking and
decided that the Penn Central factual inquiry was the cor-
rect standard."”

But what of Justice Black’s often-quoted Armstrong com-
ment that private property owners should not pay for public
burdens “which, in all falmcss and justice, s should be borne
by the public as a whole.™''” The majority pointed out that
the case came to the Court on a per se argument and that the
Penn Central inquiry was foreclosed because the dmmct
court’s decision under that theory was not appealed.”! " In
what has to be a chilling comment for the petitioners’ law-
yers, Justice Stevens wrote that “[f]inally, if petitioners had
challenged the application of the moratoria to their individ-
ual parcels, instead of making a facial challenge, some of
thcm mxght have prevailed under a Penn Central analy-
sis.”""* The Court also noted that “Armstrong, like Lucas,
was a case that involved the total destruction by thc > govern-
ment of all value in a specific property interest.” Fmally,
the majority characterized the Institute for Justice amicus
curiac brief as making the umary argument that Penn Cen-
tral should be overruled.””® In response, the majority de-
cided that the interests of fairness and justice espoused by
Justice Black will be best served by adopting the approach
advocated by Iustu.c Sandra Day O’Connor in Palazzolo v.
Rhode Island.""” There she wrote, “[w]e are persuaded that
the better approach to claims that a regulation has effected a
temporary taking requires carcful cxamination and weigh-

105. Id.

106. 1d.

107. 1d.

108. /d.

109. /d.

110, Id. See Lucas, 505 U.S. at 1019-20 n.8, 22 ELR at 21108 n.8.
111, 122 S. Ct. 1475, 32 ELR at 20629.

112, Armstrong v. United States, 364 U.S. 40, 49 (1960). For the facts of
the case, see supra note 37.

113. 122 S. Ct. at 1475, 32 ELR at 20629.

114, 1d.

115, /d. at 1483 n.27. 32 ELR at 20632 n.27.

116, 1d. at 1483 n.28, 32 ELR at 20633 1.28

117. Palazzolo, 533 U.S. at 636 (O’ Connor. 1. concurring).
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ing of all the relevant circumstances.” ' The court contin-
ued, that unlike the extraordinary circumstances in Lucas.
(and, we might add, Tulare Lake Basin) in which the gov-
ernment deprives a property owner of all economic use,
moratoria are widely used for land use planners to preserve
the status quo while deciding on a development plan.'" The

majority was clearly concerned that a decision holding that
the moratorium was a taking would unduly hamper land use
planners nationwide. Consequently, we believe that the
Court’s decision is intended to advance the public interest in
assisting informed decisionmaking that is valuable to both
planners and private property owners. Sadly, in the absence
of anappeal, the Court did not have before it the other side of
the equation, namely whether the individual petitioner’s
property rights had been abused by the delay in implementa-
tion of the development plan. The Court therefore con-
cluded that the interest of “fairness and justice” will be best
served by relying on the familiar Penn Cemml approach in
deciding these temporary taking cases.

We believe that the decision was setback for those, who
like us, advocate for private property rights only in the sense
that those rights were not expanded beyond the categorical
taking discussed in Lucas. This is so because the Court
chose to focus on the narrow issuc of the moratorium regula-
tions and refused to consider the abusive effect of the mora-
torium on the individual property owners. The good news is
that the Court has clearly sct out a marker that even a tempo-
rary regulatory taking may be compensated under the
multi-factor test found in Penn Central. This good news is
reinforced by Justice Stevens’ comment that some of the
plamtxﬁs might have prevailed under a Penn Central analy-
sis.'”! Finally, we conclude that because Tulare Lake Basin
fits nicely under the categorical takings theories of Lucas,
Loretto, and Causby, the Tahoe-Sierra holding has no prac-
tical effect on the Tulare Lake Basin decision. We also con-
tend that Tulare Lake Basin is onc of those cases that is
cloaked in Justice Black’s Armstrong statement that private
property owners should not pay for public burdens “which
in all fairness and justice, should be borne by the public as a
whole.” The majority in Tahoe-Sierra took pains to point
out that Armstrong, like Lucas, was a case that involved total
destruction by the ,government of all value of a specific
property interest.'”* And in Tulare Lake Basin, the court de-
termined that the government took all of the farmers” inter-
est in the use of the water.

Concluding Thoughts on Tulare Lake Basin

The Tulare Lake Basin case highlights the conflict between
the “Holy Grail” of some url bdl] environmentalists,'? the

118, /d.
119,122 S. Ct. 1476, 32 ELR at 20631.
120. Id. at 1483, 32 ELR at 20632.

121. See supra note 114. Justice Steven’s comment confirms a previous
observation that partial taking are compensable under Penn Central.
See Joel Burcat & Julia Glencer, Palazzolo v. Rhode Island and the
U.S. Supreme Cowrt s Increased Support of the Constitutional Pro-
tection of Private Property: A Response to Echeverria, 32 ELR
10245, 10252 (Feb. 2002), for an obsevation that the Court in Pal-
azzolo acknowledged that, under the right circumstances, a partial
taking, under Penn Central, will constitute a compensable taking.

122, 122 S. Ct. at 1483 n.27, 32 ELR at 20632 n.27.

123. See generally Cross, supra note 40, for the idea that many staunch
environmentalists are middie class urban dwellers. See also Kelly,
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ESA, and the noble liberty and property interests enjoyed by
all Americans, even rube farmers, protected by the Fifth
Amendment. The use of the term “Holy Grail” is not a mis-
nomer. Witness the fact that river water was denied
firefighters in a recent fire in the northern Cascades because
of concerns that its use would violate the ESA."* Four of the
firefighters, including two females, died horrible deaths in
the raging flames."” No reasonable person wishes to see
fish and animals become extinct. But, when we decide to
protect endangered species at the expense of private prop-
erty interests, who should bear the burden?'*® Shouid the
cost be borne solely by the impacted farmers? Or should all
of socicty shoulder the burden? We believe this case strikes
a reasonable balance and has set the stage for a new era of
environmental responsibility.'”” As the Court foresaw in
Armstrong,"”" if we truly believe itis in the public interest to
take private property to protect endangered species,” we
should all willingly share in and bear the resulting economic
o 130 1 ohed battles hetween £
costs, ~ Finally, these pitched battles between farmers and
federal'®! agencies often arise because of the paternalistic
approach of the government. Rather than consulting with

supranote 2, for support of the proposition that environmental regu-
lations are increasingly reflective of the values of urban dwellers
who have little connection with the land or nature. Why should they
care about the cost of protecting fish and fuzzy creatures? They have
nothing to lose and don’t have to pay. And it makes them feel good.

124. See Chris Solomon, Why Thirty Mile Fire Raged Without Water. Sg-
ATTLE TIMES, Aug. |, 2001, at A7.

125. See Walter Block, Four Firemen Perish, athttp:/iwww. lewrockwell.
com/orgin.block2.htm! (last visited June 8. 2002).

126. And when we realize that uuman life hangs in the balance, it is not
clear that there is any justification for this policy at all.

127.

What the claims court has potentially done is to set the
stage for a new era of environmental responsibility. The
key problem in America’s environmental debate is that
most people have no concept of how nuch it costs to pro-
tect natural resources, and feel there is nothing to lose from
more regulations.

Editorial, The Earth Rebalanced, WaLL. ST. J., July 10, 2001, at
Al8.

128. 346 U.S. al 49. One purpose of the Fifth Amendment is “to bar the
government from forcing some people alone to bear public burdens
which, in all fairmness and justice, should be bomne by the public as a
whole.” /d.

129. Private property rights arc a far more reliable means toward this end,
as well as being more in accord with our traditions of relying upon
this institution.

130. Recall that the Tahoe-Sierra court said that Armstrong was one of
those cases in which the owner was deprived of all economically
beneficial use of the property. 122 S. Ct. at 1483 n.27, 32 ELR at
20632 n.27. But what of the situation in which the landowners were
prevented from developing their lots for scveral years to protect
againstrunoff into the lake? But why should it make any difterence it
the taking has not been finalized becausc of the idle meanderings of
an administrative agency of the city, state, or federal government?
Such delay provides an incentive for the administrative agency (o
postpone, sometimes for decades, a final decision. Meanwhile, the
owner has been deprived of the use of his property. And the govern-
ment can use this delay to “play the owner like a yo-yo and never
give him his day in court.” Timothy Sandetur, The Obstacle of the
lakings Clause. IDEAS ON LIBERTY, Jan. 2002, at 45, 46. And what
of situations in which the government regulations are used as a guise
to prohibit legitimate development or use of property?

131. See generally Lanton Caldwell, Bevond NEFPA: Future Significance
of the National Environmental Policy Act.22 Harv. ENvTL. L. REV.
203,203-09 (1998), about how to provide carly opportunities forres-
olution of disputes and building community support by using the
productive harmony provisions of §101 of the National Environ-
mental Policy Act, 42 U.S.C. §4331, ELR Star. NEPA §101.

the impacted community, as a fair reading of $ 101 of the Na-
tional Environmental Policy Act (NEPA)" mandates,"””
government agencies often rely solely on so-called scien-
tific opinion to justify top-down management.'** The
top-down management is certain to create conflict with and
is insultingly paternalistic toward the impacted com-
munity'** because private property owners have a compel-
ling self-interest in protecting the environment."”® What
sane private property owner wants to destroy the beneficial
use of his property?™ It is encouraging for advocates of pri-
vate property rights to see that the courts are catching on to
the trampling of private property rights by leftist environ-
mentalists and their captive* idcology-driven government
agencies'” in the guise'*” of protecting endangered species.

132. 42 US.C. §4331, ELR Srar. NEPA §101.

133. See Kevin Preister & Jim Kent, Using Social Ecology to Mect the
Productive Harmony Intent of the National Environmental Policy
Act,7HASTINGS W.-Nw. J. ENvTL. L. & PoL’y 235, 239-41 (2001),
for a detailed discussion of the use of §101 of NEPA to achieve pro-
ductive harmony with the impacted community.

134. Roy Whitehead & Walter Block, Environmental Justice Risks in the
Petroleum Industry, 24 Wwm. & Mary EnvrL. L. & Por’y Rev. 67,
81 (2000).

135. See generally Richard Merritt & Roy Whitehead. Including the Fx-
cluded Population in Marine Corps Environmental Decisions. MA-
RINE Corps GazerTg, Qct. 2000, at 42. In the Louisiana Shintech
environmental justice case, for example, over 70% of the black clected
community representatives Tavored the proposed plastics plant. White,
middle class, urban environmentalists, paternalistic members of the
U.S. Congress, and the U.S. Environmental Protection Agency ob-
jected to the location and ultimately drove the plant elsewhere with-
out regard to the community’s economic needs and wishes.

136. For the contention that private property rights and a system of pri-
vate causes of action are preferable to government regulation in pre-
venting violence against the environment, sce Block, Environmen-
talism and Economic Freedom, supra note 40.

137. The concept of private property rights, although much reviled by self
styled defenders of the environment, is the key to its protection,
“When people are allowed full title to property, they treat it as if they
own it; that s, they tend to protect it. When property rights are unpro-
tected, allowing others to violate them with impunity. they tend to do
so. Spoiling the environment is the result.” Brock, RECONCILIA-
TION, supra note 40, at 284,

138. lust as private “entrepreneurs in the marketplace recognize and fill
demands for goods and services, politicians and bureaucrats dis-
cover opportunities to mcet the demands of their constituencies,”
TERRY ANDERSON, THE MARKET PROCESS AND ENVIRONMENTAL
AMENITIES, ECONOMICS, AND THE ENVIRONMENT: A RECONCILIA-
TION 141 (1990). Bureaucrats, like the officials involved in the
Tulare Lake Basin case who provide services to environmental inter-
est groups, do not have to pay the opportunity costs of expended re-
sources. “They can increase their own utility by increasing budget-
ary discretion, power, and wealth” at the expense of hayseed, private
property owning farmers. /d. at 141.

139. The aforementioned bio-fraud article, Richardson, supra note 12, al-
leged the planting of Iynx fur. *“The lynx fur scandal underscores ev-
erything that’s wrong with the Fish and Wildlife Service and the For-
est Service. [t shows how the agencies succumbed to the Clinton-era
ideology ahead of science. It demonstrates the undue influence envi-
ronmental groups have over the departments.” Kimberley Strassell.
The Missing Lynx, WaLL St. J., Jan. 24, 2002, at Al8. Strassell
quotes Jim Beers, a 30-year veteran of the FWS: “In recent years the
agency climinated all the real requirements. pushed out people that
didn’t fit the anti-hunting, anti-fishing, anti-land-management pro-
file. They've got to get back to science.” /d. She relates that anti-de-
velopment environmental groups that have captured a government
agency “quickly realized how casy it is to exploit the law. Getting a
plant or animal listed meant putting large areas of rural America off
lintits.” Finally, the article reveals that the former director of the
FWS, as well as the former head of the U.S. Forest Service “have
gone to work for the left-wing, activist National Wildlife Federa-
tion.” /d.

140. The use of the term “guise™ is not a misnomer. The Lucas court ex-
pressed a concern that private property might be pressed into some
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Water Privatization
Introduction

Private property rights have bulcﬁttcd every arena of hu-
man experience they have touched.”*' The economy of the
Soviet Union fell apart mainly because of the absence of this
system."” The U.S. economy is one of the foremost in the
world lar%ely due to its relatively greater reliance on this in-
stitution.”™ And yet, there are vast arcas in which private
property rights play no role at all: namely, oceans, seas,
rivers, and other bodies of water. But why should we expect
that there would be any better results from such “water so-
cialism” than we have experienced from socialism on land?
Indeed, the evidence is all around us attesting to this fact:
whales are an endangered species; tish stocks are precipi-
tously declining; oil spills are a recurring problem; droughts
are becoming increasingly severe and prolonged, and not
only in the underdeveloped countries of the world; rivers are
polluted, some so seriously that they actually catch fire;
lakes are becoming overcrowded with boaters, swimmers,
fishermen, etc., and there is no market mechanism to allo-
cate this scarce resource amongst the competing users; deep
sea mining (mangancse modules) is in a state of suspended
animation due to unclear titles; and the legal status of off-

shore oil drilling rigs is unclear. Most revealing, water cov-
ers some 79% of the earth’s surface.'** but accounts for only
a small Jereentage of world gross domestic product
(GDP).'* While no one expects an exact proportionality be-
tween surface coverage and contribution to economic wel-
fare, such a strong disparity suggests that the economic sys-

form of public service “under the guise of mitigating public harm.”
See supra note 62. Recently, the Ninth Circuit dealt with a situation
in which the FWS used Incidental Take Statements to prohibit the
grazing of cattie where there was absolutely no evidence that endan-
gered species existed on the land. The court found that the FWS
acted in an arbitrary and capricious manner by imposing terms and
conditions on the {and without evidence of the existence of an en-
dangered species. Arizona Cattle Growers Ass'n v. U.S. Fish &
Wildlife Serv., 273 F.3d 1229. 32 ELR 20392 (9th Cir. 2001). This
sort of “guise™ practice hardly contributes to the public trust in gov-
ernment agencies.
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tem pursued in these two realms may not be totally unrelated
to these results.

Our claim is that we have no warrant to believe that so-
cialism, the absence of private property rights, is any more
workable on land than on we i i iti
past time—to explore ways in which this institution can be
applied to aqueous resources.

The Case for Privatization

Privatization is the process of transferring governmental
ownership, management, and control from governmental to
private hands. The case for privatization, in general, is
straightforward. It consists of utilitarian and deontological
reasons extolling the benefits of this course of action.

What is the utilitarian case? Individual firms, owned by
private persons, are better able to promotc consumer
sovereignty'* than are statist agglomeratlons Thxs comes
about mainly through the weeding out process'®: those en-
trepreneurs who cannot satisfy customers are forced into
bankruptcy through such competition.

Similarly, the deontological case for privatization is sim-
ple and straightforward. Individuals, but not governments,
can come to own land and other resources through
homesteading,'** the only method which can Justlf'y owner-
ship on the basis of the libertarian legal code.”™ Any attempt

146. See William H. Hutt. The Concept of Consumers’ Sovercignty,
Econ. 1., Mar. 1940, at 66. For the related concept, individual sover-
eignty, which is even more in accord with libertarian free enterprise
principles, see MURRAY N. ROTHBARD, MAN, ECONOMY, AND
Srarte (1962).

147. Henry HazrLitT, Economics IN ONE LEssoN (1979),
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on the part of the state to engage in this activity is fatally
compromised by its essentially coercive nature. Govern-
ment ownership of resources is only legitimate in the statist
philosophy of coercive socialism or fascism. (We here ab-
stract from the limited government libertarian perspective
which makes an exception for what it characterizes as legiti-
mate state functions: armies to repel foreign invaders, police
to reduce invasive acts on the part of local nnscrcants and
courts to determine who is who in this regard.)"’

If the case for privatization is a simple one, so too does
this apply to many specific instances of this do«.trme For
example, the privatization of pubhc housing,”' state en-
terprises in western countries, 7 in thc. Sovmt Union
and other former communist countries, ™ and the U.S.
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Post Office.'> Privatization of roads, highways, and side-
walks are perhaps more conceptually complex, but even
here there is a plcthora of literature attesting to benefits
and justification.’’

Perhaps the most difficult case to make on behalf of pri-
vatization concerns water resources. Under this rubric we
include anything'*® which admits of moisture: aquifers,
brooks, canals, channels, drinking water, drainage ditches,
ducts, estuaries, flumes, groundwater, icebergs, irrigation
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vatization of air and water where appropriate is a necessary
if not sufficient condition for reducing the harm done to
mankind by clouds, flooding, fog, hurricanes, storms, tidal
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waves, tornados, torrential rain, tsunamis, typhoons, whirl-
pools, winds, etc.

Why is it necessary that extra care and thoroughness be
taken in the attempt to build the case for privatizing water?
There are several reasons.

Opposition to Water Privatization
Rare

Water privatization has rarely, if ever, been done. Apart
from a few small private lakes and ponds used for fishing,
boating. and swimming, there are no cases™ of private
ownership, even in countries ostensibly devoted to free en-
terprise but which in actuality practice various versions of
“water socialism.”

Unexplored

Indeed, the topic has not even been explored in the litera-
ture. There is, of course, a wealth of information available
concerning water resources, but very little of it speaks in fa-
vor of full privatization.

Out of Fashion

Water privatization is simply not in keeping with current in-
tellectual opinion. People balk at privatization for roads and
other facilities mentioned above on the rare occasions the
subject is acknowledged at all in what might be character-
ized as the “mainstream™ literature. It is probably no cxag-
geration to predict that when and if the typical public policy
wonk hears of the thesis which motivates the present enter-
prise, to wit, to privatize bodies of water as fully as land
masses, he will dismiss it out of hand as a particularly nox-
ious form of lunacy.

Interconnectedness

According to that old song. “the hip bone is connected to the
thigh bone, is connected to . . . .” In like manner, most bodies
of water are joined with most others. That is, although we
call the various oceans of the world by different names, e.g.,
Atlantic, Pacific, Indian, they all touch upon and flow into
each other at their common boundaries. Even a seemingly
isolated lake is not totally separated from other bodies of
water insofar as it has strecams feeding into and out of it.
These water avenues lead to still others and eventually to the
sca, where they are linked to all others.

But the colors of the rainbow also shade into one an
other."*® Yet we have no trouble distinguishing one from the
other, except of course at their very boundaries. And with
precision scientific instruments, we can at least mark off an
agreed upon fence post. Land, too, is all interconnected,
apart from where it ends at water’s edge. And, fora time, our
society had difficulty marking off one man’s holdings from

158. We here abstract from such things as backyard swimming pools,
jacuzzis, bath tubs, showers, water faucets, cesspools, water foun-
tains, septic tanks, etc., which alrcady fall under private control.

159. Similarly for the boundaries between radio and television stations on
the electromagnetic spectrum. For the case in favor of privatization
in this regard, see Ronald H. Coase, The Federal Communications
Commission, 2 J. Law & Econ. 1 (1959).
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that of another. But with the advent of fencing materials,
particularly barbed wire, this became easier and easier.

No, the interconnectedness of even all badies of water
constitutes no overwheliming objection to privatization. The
reason we have no “fences” to place in the water is not be-
cause this is an impossible idea: it is rather due to the fact
that absent aqueous property rights, there has been no finan-
cial incentive to engage in research to this end. But imagine
the opposite. Suppose, that is, that property rights in bodies
of water were recognized by law. It takes no great leap of
imagination to suppose that scientists and engineers would
soon be able to offer new technology which could distin-
guish between “mince and thine.”

Nor need these water fences be used only to demarcate
the property holdings of one firm from that of another. They
can also be used to corral fish, whales, and other ocean live-
stock. For all too long these creatures have been free to roam
the range of the oceans. It is time, it is past time, for we hu-
mans to do for them what we have done for land-based
animals'®’: to tame and domesticate them,'®' and to bring
them within the purview of economic rationality.'®?

Not only is water connected in the horizontal realm, so to
speak, the same pertains in the vertical. That is, the
three-quarters of the earth’s surface on which water rests is
the horizontal axis, while the vertical dimension refers to the
fact that a molccule is at one time water in the ocean, and at
another it evaporates and travels into the clouds, whereupon
it rains down onto the surface of the earth, either on land or
in the sea, but eventually comes to rest in the latter, after
traveling through the river system. It is thus insufficient to
ascertain only who is the owner of water in the sea; owner-
ship must also be determined, if we are to specify a complete
system, for water while it is on its way up to the sky through
evaporation, while it is in a (temporary) state of “rest” in
the clouds, and when itis on its way down again in the form
of rain.

But these are mere technical issues. Where there is a will
(and a legal system that supports it), there 1s a way. The rea-
son this has not yet occurred is not entirely due to costs; a
large part of the blame must rest, also, with the fact that we
have not pushed the private property rights envelope far
enough, yet, in terms of water.

3
Arrogance'®

The idea that man should own the oceans and the seas will
appear as arrogance to some people. The “tower of Babel”
story in the Bible'®* would appear to be apropos. When

160. For the argument that elephants, rhinos, and other endangered spe-
cies would benefit from being barnyardized, e.g., fenced in with
clectrically charged wires, sce Randy Simmons & Urs Kreuter, Herd
Mentality: Banning Ivorv Sales Is No Way to Save the Elephant,
Por’y Rrv. Fall 1989, al 46; Environmental Problems, Private
Property Rights Solutions, in BLOCK, RECONCILIATION, supra note
40; Walter Block, Environmentalism and Freedom: The Case for
Private Property Rights, ). Bus. ETHICS, Dec. 1998, at 1887.

161. For the argument that this is symbiotic, e.g., beneficial to both man-
kind and animal and fish species, see Henry E. Heftner, The Symbi-
otic Nature of Animal Research, 43 Persp. IN BloLoGy & MED., Au-
tumn 1999, at 128.

162, It is time, too, (o jettison such socialist and profoundly anti-private
property rights songs as: “Home, home on the range.” and “Where
the deer and antelope play.”

163. We owe this objection to Marybeth Block.
164. See also Aristophanes’ theory of love.
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man’s pride and ambition got him above himself, God
struck back by making it difficult for him to communicate
with his fellows.

But why should land be any different than water? If it is
not morally sinful to aspire to ownership of the former, why
should this apply to the latter? One might with as much rea-
son claim that walking is justified, but thatdriving a car, sail-
ing a boat, or, perish the thought, flying an airplane are per-
versions, or somehow impious.

Legal Nightmare

Suppose a river. such as the Mississippi, changes its
course, and starts moving over previously dry land. Or that
any river overflows, flooding surrounding farms and
neighboring houses. [f the river in question were privately
owned, a charge could be made that this would create a le-
gal nightmare.

This is only legally problematic, however, because there
are no precedents, and there are no precedents, in turn, be-
cause rivers are presently unowned. Their mismanagement
hence now constitutes an “act of God.” Instead of blaming
the Deity, we would do well to attempt to address these dan-
gers and inconveniences. Just as there should be no “fish
freedom™ the same should apply to rivers. Flooding and
course changes'® should be seen for the mismanagement
they are. The reason there has been no private investment in
taming these unruly bodies of water is that there are no eco-
nomic incentives to do so. It would not pay for any single
farmer located on the banks of a river to attempt to take on so
gargantuan a task. Neoclassical economists would charac-
terize this as a “market failure,” since such a farmer would
not be able to recoup an amount even near to his total invest-
ment. But these so-called external economies stem not from
anything intrinsic to the situation; rather, they are the result
of lack of ownership and responsibility.

Of course, there will be complications when this arena of
the law is recognized. Absent any contract to the contrary,
for example, a river owner should not be liable for all dam-
ages caused, say, by flooding due to heavy rain,'®® but only
for those in excess of the amount that otherwise would have
ensued. For example, if it can be shown that ordinarily, un-
der river socialism, a storm of a certain severity would cause
$100 in damages, and that in the actual event it caused only
$75, then plaintiff should not be able to collect anything at
all from the river owner. On the other hand, if under our as-
sumptions $125 worth of harm was inflicted upon owners
whose property abuts the river, than the defendant would be
responsible for at most $25.

165. This applics only to unwelcome flooding and course changes. But
railroads and highways sometimes change their location. If there is
an economic need for this in the case of a river, and it is accomplished
at minimal cost, then this constitutes an exception to the claim made
in the text.

166. We assume. for the moment, that the level of technology, or of the
law. is such that the clouds themselves are not owned, and that thus
no one is liable for their excessive and unwarranted rain on the river.
For some people, to blame rain or storm on the state is only a joke.
‘This is not the case at present. Had the government not taken as much
of the GDP as it has, to fritter it away on warfare and welfare state
considerations (and for numbered bank accounts in Switzerland).
there would have been just that much more available to address pri-
vate needs. Some of this, undoubtedly, would have been spent in an
effort to domesticate weather condilions.
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Equity

Another argument against private ownership is that the rich
would hog it all up, and leave the short end of the stick for
the poor. There is no doubt that this fear motivates, at least in
part, the United Nations (U.N.) Law of the Sea Treaty, ac-
cording to which “the oceans are the common heritage of all
of mankind,”"*” and that therefore no individual nation, let
alone private person, should be allowed to own any of it.
The fear on the part of the U.N. burcaucrats who hail from
the underdeveloped nations is that they do not have the reg-
uisite technology to mine manganese nodules at the bottom
of the ocean, for example, and that it is “unfair” for those
with this ability to be able to make us of it on their own ac-
counts. Another way of putting this matter is that the land-
locked nations would be at a disadvantage vis-a-vis those
which border on the sea, and that the former are poorer than
the latter, and thus it would be “inequitable” to allow a com-
petitive race to take advantage of such watery resources.

The implication seems to be better that no one should be
able to own aqueous possessions than that the rich be af-
forded this opportunity. One difficulty with this position is
that it equates “equity” or “fairness” with “egalitarianism.”
But nothing could be further from the truth. If it were so,
then advocates of this position would be willing to give up
their own “excessive” intelligence, or “1Q” points, were this
possible, to their less intellectually well-endowed brethren.
That no one has even taken this position shows that even its
advocates shrink in horror from the logical implications of
their own system.

Insofar as is the cconomic well-being of the poor of the
earth is concerned, it is clear that the wealth of the less fortu-
nate would be enhanced, not worsened, by allowing eco-
nomic opportunity to the rich. This is because economic de-
velopment is a positive, not a zero, sum game. Under capi-
talism, the wherewithal enjoyed by both parties to a transac-
tion, at least in the ex ante sense, is increased. The rich do
not increasce their income at the expense of the poor; rather,
their income rises by enriching the less well to do. Itisno ac-
cident that the poor in the more capitalist West enjoy a stan-
dard of living thatis the envy of those at the bottom of the in-
come distribution, and even in the middle of it, in countries
infected by coercive socialism.'®

Monopoly

There is the fear that under private ownership of seas, there
could be monopolistic encroachment. For example, A owns
an island which is completely surrounded by ocean, ' and B
owns the surrounding patch of water. Thus, A would be
trapped on his island prison. Some property rights for A!

But a moment’s reflection should convince us that this is
an unlikely, if not an impossible, situation.'” First of all, the
primary and first user of the waterway surrounding A’s is-
land is likely to be A himself. According to homesteading

167. Available at hitp://www.un.org/Depts/los/convention_agreements/
texts/unclos/closindx.htm.

168. See, e.g., JAMES GWARTNEY ET AlL.. ECONOMIC FREEDOM OF THE
WorLD, 1975-1995 (1996).

169. This is by definition.

170. A similar objection with regard to private roads and streets has been

dealt with in Walter Block, Free Market Transportation: Denation-
alizing the Roads, ). LiBERTARIAN STUD., Summer 1979, at 209,
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theory, A would thus be the rightful owner of the surround-
ing aqueous area, not B. Second, if B first homesteaded the
water, and only then, later, did A come upon the island to
take up ownership over it, the latter would never have done
so unless his access and egress rights were clearly specified
in such a manner so as to not preclude the economic viability
of ownership of the island in the first place. Third, there
are alrplams and helicopters available, at least in the
modern era.

Full and Complete Privatization

Notwithstanding all the objections, there are good and suffi-
cient reasons to contemplate the privatization of bodies of
water. With this introduction, we are now in a position to
consider some of them.

The thesis of this discussion is that all bodies of water
should be fully and completely privatized. Consider the
ocean in this regard. This would mean not merely that fish-
ing should be limited to those who purchase rights to do so,
but that the whole kit and kaboodle would be treated in much
the same way as are land holdings.'”* That is, the surface of
the ocean would be owned, just as railroads presently are, at
least in the United States, and just as roads and highways
would be, at least as contemplated by authors who advocate
such a situation.’” This is not to say that it is contemplated
that all of the oceans, every single cubic foot of them, should
immediately be privatized. Many of them are as presently
worthless for prospective owners, for all pra(,tic,al purposes,
as are some of the more out of the way acreage in Alaska,
Antarctica, and Siberia.'™ All we are dLllbcratmg upon is
the legal status of these places. At present, it is impossible to
own them both because the law does not allow it, and, in
many cases.’~ ownership is not yet economically viable.

171. This, of course. invites discussion of ownership of the relevant air
travel rights, a topic we address below.

172. There are several publications whose titles indicate they are compat-
ible with this very radical enterprise, but they are misnomers. See,
e.g., TERRY L. ANDERSON & DoNALD R. LEAL, FREE MARKET EN-
VIRONMENTALISM (1991). The authors call their chapter nine Home-
steading the Oceans, a policy taken seriously in the present paper,
but these authors discuss only schemes to quasi-privatize fish. Simi-
larly, the title employed by Birgir Runoflsson. Fencing the Oceans,
REG.. Summer 1997, at 57, is misleading in that it also advocates
only individual transferable quotas (ITQs) in fish, as its subtitle (4
Rights-Based Approach to Privatizing Fisheries) makes clear. A
similar analysis applies to Ross D. EckerT, THE ENCLOSURE OF
OcEAN RESOURCES: ECONOMICS AND THE LAW OF THE SEA (1979).
For a critique of tradcable cmissions rights (TERs). the air analogue
of I'TQs in the water, see Robert W. McGee & Walter Block, Pollu-
tion Trading Permits as a Form of Market Socialism, and the Search
for a Real Market Solution to Environmental Pollution, 6 FORDRAM
U. L. & EnvtL. J. 51 (1994). Kent Jeffreys, in Who Should Own the
Ocean?, CoMPETITIVE. ENTERPRISE INST. UPDATE, No. 8, Aug.
1991, at 1, perhaps comes the closest of the material cited in this foot-
note to our own vision of full water privatization, but even he focuses
mainly on the problem of overfishing, and contemplates “permitting

.. outright ownership of limited ocean areas. For example, offshore
rigs . .. ." Id. But why not outright ownership of a// as opposed to
“limited” ocean areas? Private ownership of offshore rigs, moreover,
is already a staplc of present sca law.

173. See supra note 155.

174. Actually, these are particularly inept examples, in that land in none
of these three places is fully open for private holdings.

175, Apart from thosc arcas of the seas which are located near population
centers. There is no doubt that did the law but allow it, for example.

private individuals would be willing—indeed, and more than will-
ing--to own the Hudson River.
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What is being advocated s a change in the law, such that
those parts of the watery domain for which private property
is now economically workable would be allowed at once to
be owned, and that more and more of them could come to be
owned when their economic status changed so as to make
private ownership a paying proposition.

One clear benefit would be that world GDP would rise. At
present, the oceans and scas, as we have seen, account for a
large part of the earth’s surface, but only a small
percentage'’® of world GDP. It need not be the case that cach
and every acre of the earth’s surface account for the same
proportionate contribution to GDP as every other. Deserts
are less productive than fertile land. But at least a large part
of the vast disparity between productivity on land and in and
on water must be due to the beneficial effects of puvalc
property rights on land that do not apply to water.’

On land, man went through the hunting and gathering
stage, during which his standard of living was appropriate to
the stone age. When he graduated from this precarious cxis-
tence to one of farming, his standard of living exploded in an
upward direction, as did sustainable population size. After
that came manufacturing, and then the information age, with
similar upward spurts in how well man could live, and how
many of his species could be supported.

As far as the seas are concerned, however, we are still
back in a “caveman” type of development, wherein hunting
and gathering are in the main the only avenues open to us. It
was not until the institution of private property took hold on
the land that farming, herding, and later developments could
be supported. It is a well-known fact, at least within the free
market environmental community, that the cow prospered.
due to private property rights which could avert the tragedy
of the commons, while the bison almost perished as a spe-
cies due to lack of same. Nowadays, happily, lh1§ problcm
has been remedied with regard to the buffalo.'”™ But the
whale, the porpoise, edible fish, and other sea species are
dealt with, at present, in precisely the same manner that al-
most accounted for the disappearance of the bison.

Individual transferable quotas (1TQs), of course, arc a
vast improvement over nonownership, with attendant and
uneconomic overfishing. But they constitute only a
quasi-private property rights system, not the pure form of
this institution. In order to see this, consider imposing 1TQs
on buffalo, or elephants. This would mean that these ani-
mals would still be free to roam as they wished, but it would
be legal for only certain people to be able to hunt them. The
point is, we would still be in the hunting stage of human ex-
istence with regard to such species. But if economic history
has taught us anything, it is that herding is far more efficient
than hunting. E.g., corralling fish in the open ocean is far
more effective than fishing, or hunting, for them.

This scenario assumes, of course, that the necessary com-
plementary technological breakthroughs occur, such as ei-
ther genetic branding, or perhaps better yet, electrified
fences, which can keep the denizens of the deep penned in
where deep-sea fish farmers want them. Yes, this seems un-
likely at present, given that under present law there would be

176. See supra notes 144, 145 and accompanying text.

177. Sec on this point the extensive “tragedy of the commons” literature.
Indeed, one could expand this so as to include the literaturc on the
tailure of socialism. “water socialism™ in this case.

178. And other previously endangered species also, such as the elephant,
the rhinoceros, the alligator.
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no economic benefit to such inventions. But this is due, in
turn, not to any primordial fact of nature or law. Rather, it is
because the law has not yet been changed so as to recognize
even the possible future scenario in which ocean privatiza-
tion would be economic. The public policy recommenda-
tion stemming from this analysis is merely that the law
should now be changed so as to recognize tish ownership in
a given cubic arca of ocean when and if such an act becomes
technically viable. Then, whether or not it actually occurs is
only an empirical question. It will, if and only if the comple-
mentary technology is forthcoming to make it feasible. But
under this ideal state of atfairs, there would be no legal im-
pediment, as there now is, in this direction, That is, suppose
that the needed innovations never occur, or are always too
expensive, compared to the gains to be made by herding fish
instead of hunting them. Then, of course, there can be no pri-
vate property rights used in this manner in the ocean, as a
matter of fact. But as a matter of /aw, things would still be
different under the present proposal. There would always be
the contrary to fact conditional in operation that if technol-
ogy were such, then it would be legal to fence in parts of the
ocean for these purposes. Under this state of affairs, there
would be no legal i 1Qedlments to the development of the
requisite technology.

Another benefit would be making the earth a more habit-
able place in which to live. Consider in this regard clouds,

179. It is on this point that the “Chicago School™ analysis of property
rights goes wrong. [n that perspective, private property rights only
arise when technology, an exogenous force, makes them economi-
cally practicable. There can be no private property rights in the ocean
unless and until electric sea fences are invented. Science is the dog,
while the law is the tail that is wagged. In contrast, in the libertarian
vision that underlies the present paper, technology is endogenous. It
is the tail that is wagged by the legal dog. Private property rights to
anything will always be recognized in law, as a matter of course,
stemming from homesteading: when and if ocean owners stake
claims. based on mixing their labor with this element, for which new
presently nonexisting technology is available, then it will be recog-
nized. The difference in this case is a subtle one: in the libertarian le-
gal code, the law gives incentives for such innovations, by guaran-
tecing recognition of such property titles when they are achieved: in
the Chicagoite tradition, the law does not. For the Chicago view of
property rights, see Richard A. Posner, Killing or Wounding to Pro-
tect a Propertv Interest, 14 J.L. & Econ. 201 (1971); RICHARD A.
PosnER, Economic ANALYsIS OF Law (Sth ed. 1998) [hereinafter
POSNER. Economic ANALYsis): Ronald H. Coase, The Problem of
Social Cost, J.L. & Econ., Oct. 1960, at 1: Harold Demsetz, Some
Aspects of Property Rights, J.L. & Econ., Oct. 1966, at61: Demsetz,
Harold, Toward a ]Iuo/) of Property Rights, 57 AM. Econ. REev.
347 (1967). For the libertarian critique. see Walter Block, O.J. 5 De-
fense:r A Reductio Ad Absurdum of the Economics of Ronald Coase
and Richard Posner. 3 Eur. J.L. & Econ. 265 (1996). Roy E
Cordato, Subjective Value, Time Passage, and the Economics of
Harmful Effects, 12 Hamumne Lo Rev. 229 (1989); Rov E.
CorDATO, WELFARE ECONOMICS AND EXTERNALITIES IN AN
OpenN-ENDED UNIVERSE: A MODERN AUSTRIAN PERSPECTIVE
(1992): Elizabeth Krecke, Law and the Market Order: An Austrian
Critique of the Economic Analvsis of Law, ). DES ECONOMISTES ET
pES ETUpES HUMAINES, Mar. 1996, at 19; COMMENTARIES ON
Law & Economics 86 (Robert W. McGee ed., 1997). (GARY NORTH,
Toots ofF DoMinion: THe Case L.aws oF Exopus (1990); Gary
NortH, THE Coase THEOREM (1992). For the debate between
Block and Demsetz on these matters, see Walter Block, Coase and
Demsetz on Private Property Rights. J. LIBERTARIAN STUD., Spring
1977, at 111; Harold Demsetz, Ethics and Efficiency in Property
Rights Svstems, in TIME, UNCERTAINTY AND DISEQUILIBRIUM: EX-
PLORATIONS OF AUSTRIAN THEMES (Mario Rizzoed., 1979): Walter
Block, Ethics, Efficiency, Coasean Property Rights and Psychic In-
come: A Reply to Demsetz. 8 REv. AuSTRIAN Econ. 61 (1995); Har-
old Demsetz, Block s Erroncous Interpretations, 10 REv. AUSTRIAN
Fcon. 101 (1997); Walter Block, Private Property Rights, Errone-
ous Interpretations, Moralitv, and Economics: Reply to Demsetz, Q.
J. Austrian Econ., Spring 2000, at 63,
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flooding, fog, hurricanes, storms, tidal waves, tornados, tor-
rential rain, tsunamis, typhoons, whirlpools, winds, etc. At
present, these are considered acts of God. If the oceans and
the air, from which and in which these disasters emanate,
were allowed by law to be owned by firms or individuals, at
least in principle, this might well set up the first steps in
mankind’s long journey to quelling these “natural” disas-
ters. How else could this ever be done, other than by em-
ploying the institution of private property rights, which is
responsible for so much else we include under the category
of “good works?”

Foundations

Libertarian
Let us now consider a theory of ownership in bodies of wa-
ter that can be characterized as “libertarian,” or “Lockean™
or as one based on homesteading. An almost entirely accu-
rate rcndmon of this phxlosophv is offered by Frank J.
Trelease'™

The Code is designed for an casterner seeking a new wa-
ter law for his state. He should clearly understand this
choice. To help him, I offer an analogy to another re-
source with which he is quite familiar, and which like
water must be wisely used, protected, sometimes pre-
served from use, and which must be shifted from old uses
to new and more desirable uses as times and needs
change. Think land. Land is just as valuable and indis-
pensable a resource as water. Our lives and our wealth
depend upon it. The government, the ultimate source of
title, wishes to see that the resource is put to its highest
and best use. It could do this administratively. A “land
bureaucrat” could allow its temporary use for particular
regulated purposes at will or for a term of years, but
when a new or better use is seen, reallocate it by moving
oft the present tenant and installing a new one. Instead,
the government allocates the land in discrete and identi-
fiablc parcels, as private property. The land laws make
these property rights very firm and secure. Land is then
available for use by individuals to produce wealth. Since
each person will try to make the best use of it that he can,
the total of individual wealth will approach the produc-
tion of maximum national wealth. Yet new and more
productive uses by a different person may come to be
seen [as] desirable. Since the land is a valuable asset, if it
were to be transferred to another person without com-
pensation, the first holder would be impoverished and
the later enriched. Therefore, the laws provide that the
property rights are not only secure but are voluntarily
transferable. The land can be bought by the new user for
the new purposc by paying the owner a price. In most
cases the government is willing to let the change occur
because it knows the new use is better than the old, since
otherwise the buyer could not afford to pay the seller the
capitalized values of the seller’s use plus a proﬁt e

How is the situation different if we say “water” 1n-
stead of “land” in the above paragraph?'

Although Trelease does not answer his own question, based
on the context it seems a rhetorical one. The clear answer is
that there 1s no difference whatsoever between land and wa-

180. Frank J. Trelease, The Model Water Code, The Wise Administrator
and the Goddam (sic!) Bureaucrat, 14 NaT. RESOURCES J. 207
(1974) (reprinted in FRANK J. TRELEASE, WATER Law, CASES, AND
MATERIALS 9 (3d ed. 1979) [ hereinafter TRELEASE, WATER LAW].

81, 1d.
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the libertarian theory of water privatization: aqueous re-
sources should be treated exactly the way land would be
dealt with, in a fully free enterprise sociel’y.'82
Riparian, Appropriation
In contrast to this libertarian view, there are two main legal
precedents at work in the United States with regard to water
rights. They are the main competitors with the libertarian
theory. They are, respectively, riparian ownership, in which
the rights to the use of a body of water is given to the abut-
ting landowners, and appropriation, wherein use of the wa-
ter establishes not ownership, but the right to continued use.
Richard Posner notes, in this regard, that

[i]n the eastern states, where water is plentiful, water
rights are communalized to a significant extent, the basic
rule being that riparian owners (i.e., the owners of the
shore of a body of water) are each entitled to make rea-
sonable use of the water—a use that does not interfere
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soldand its use or place of use changed, and it may cease
to exist if it is not used.

Ripanian law, developed in the green countrysides of
England and Eastern America, seems to be based on the
unspoken premise that if rights to the use of water are re-
stricted to those persons who have access to it through
the ownership of the banks and if those persons will re-
strict their demands on the water to reasonable uses,
there will be enough for all. Appropriation law, devel-
oped in the arid West, is usually thought of as a system
for water-short areas. Where there is not enough for ev-
eryone, the rule of priority insures that those who obtain
rights will not have their water taken by others who start
later. The theory is that as demands arise water rights to
supply them will be given out until the water is ex-
hausted. after which those with new demands must pur-
chase rights.'™

10-2002

In contrast with these “mainstream™ theories of water

unduly with the uses of the other riparians. In the western
states, where water is scarce, exclusive rights can be ob-
tained by appropriation (use).'™

And in the view of Trelease:

Riparian rights are governed by the common law. The
modern form of riparian law gives each owner of land
bordering on the stream a right to make a reasonable use
of the water and impose liability on the upper riparian
owner who unreasonably interferes with that use. The
right exists whether or not the water is actually used, and
a use may be initiated at any time. The use must usually
be made on the riparian land and within the watershed of
the stream. A non riparian who uses water is liable to any
riparian he injures and conversely a riparian who initi-
ates a use which interferes with a prior non-riparian use
is subject to no liability. Some states do not give effect to
attempts of riparian proprietors to grant their water rights
to non-riparians.

Appropriative rights are governed primarily by stat-
ute. An appropriation may be described as a state admin-
istrative grant that allows the use of a specific quantity of
water for a specific beneficial purpose if water is avail-
able in the source free from the claims of others with ear-
lier appropriations. The right is initiated by an applica-
tion for a permit. The place of use is not resmcted to 1i-
parian land or even to the watershed. The right may be

ownership, the libertarian theory of property in water is
more radical than either of them, in that it applies to a// bod-
ies of water, not just streams or rivers, as do the other two. It
is very similar to appropriation; after all, “appropriation” is
practically a synonym for “homesteading.” But there are
subtle differences between the two. How do the three sys-
tems compare with one another: the riparian, the appropria-
tion, and the libertarian? Table 1 aftords a summary look.

As can be seen, the appropriation and the libertarian sys-
tem are very similar. Let us explore their differences, if only
to defend against the claim that they are identical. One clear
difference is in terms of category seven, as noted in Table 1:
“Application.” Appropriation applies only to streams and
rivers (as does the riparian theory of rights), while the liber-
tarian applies to all bodies of water, including those two but
also oceans, scas, etc. Another difference concerns category
three: “What get?” In actual practice, the appropriation
owners cach get a small share of the total water available.
While this might upon some occasions be the libertarian
conclusion as well, it is also possible under the latter system,
but not the former, for one person or firm to take over owner-
ship of an entire body of water. If Henry Hudson not only
discovered the Hudson River, but mixed his labor with it in
its entirety before anyone clse came upon the scene, then un-
der the libertarian provision he could have been the owner of
the entire river.

Table 1

Appropriation Riparian ) Libertarian
1. How established Use Abutting land ownership Use
2. Can sell? Yes No Yes ‘
3. What get? Specific quantity Reasonable use Whatever
4. Permanent? Yes ;(eb
5. Absentee owner? Yes s
6. Where must use Anywhere On riparian land only Anywhgre
7. Application Streams, rivers Streams, rivers All bodies of water

182. Trelease makes several concessions as regards land ownership for “zoning, land use planning laws,” and condemnation for ““a public purpose.” This
would be incompatible with the libertarian legal code, whether on land or in water.

183. PosNER, ECONOMIC ANALYSIS, supra note 179, at 34-35.
184, TriELEASE, WATER Law, supra note 180, at 10-11.



